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206. .Over the course of mﬁlﬁp}c SCO Linux product releases, SCO distributed all of
the Linux Code (Ex. 215 (Ex. H)), to its customers, including IBM. Thus, IBM has a license to
all.of the Linux Code, foreclosing SCO’s infiingement claim. (Ex. 221 4 68, 77, 111-14;

Ex, 226 112.)

2. The GPL..
207. 8CO also granted IBM a license to the Linux Code pursuvant to the GPL. (Ex. 221

T968,77,113-15)
208. SCO distributed its Linux producis, which include the Linux Code, under the

. GPL. (Ex, 2214977, 113-15; Ex. 176 Y 13.)

209. The GPL provides that persons receiving code under the GPL “may copy and

distribute verbatim copies of the Program’s source code” and “modify [their] copy or copies of
_ the Program or any portion of it”, (Ex. 128 §§ 1,2)

210.  Thus, independent of the license SCO granted 1BM in 1999 under the Strategic
Business Agreement, IBM received a license from SCO under the GPL that preciudes SCO's
claims of infringement. (Ex 221478)

‘3. Spee 170,

213.  In the early 1990s, Novell participated in an industry consortium with other UNIX

vendors, including IBM, to draft a single unificd specification of UNIX system services, This

effort led to a draft specification known as “Spec 1170”. (Ex. 238 {8; Ex. 437)
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212, Novell “grantfed] to X/Opén a non-exclusive, perpetual, world-wide, royaity-free,

paid-up, irrevocable licence [sic} to pmpm'c derivative works and to use, exccute, reproduce,
display and perform™ Spec 1170, (Ex. 238 § 11; Ex. 437 §1.) X/Open, in turn, granted all of'the
participants in X/Open (including IBM) “a non-exclusive, perpetual, world-wide, royalty-free,
paid-up, irrevocable ficense to prepare derivative works and 10 use, execute, reproduce, display,
and perform [Spec 1170] and such derivative works”, (Ex. 238 Y 11; Ex. 437 14.)

213.  SYS Material and some of the Streams Material and ELF Material are included
in -— indeed required by — Spec 1170 and its successors, such as the SUS (Items 152, 157,
183-184, 205-231). IBM therefore has a license to those materials. {Ex. 214 (Ex. 3).)

214. IBM also has a Jicense to the SUS Material in-Spec 1170 pursuant to the Common
API Materials Cross-License Agreement between HP, IBM, Sun and USL. (Ex. 432.) That
agreement grants IBM (among the other parties), the following rights with respect to Spec 1170:

SECTION REDACTED

215, ‘Thus, USL granted IBM a license for all its intellectual property that was

contained in Spec 1170, including the SUS Materia} and some of the Streams and ELF Material.
(Ex. 214(Ex. 3)) ‘
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4. ELR

216. Tn the mid-1990s, TBM, Novell and Santa Cruz participated in a standards-setting
consortium known as the Too) Interface Standards (TIS) Commitiee. TBM has a license to the
ELF Material pursuant to-a grant of rights from Noveil and Santa Cruz. (Ex. 238 §6; Ex. 438

ati; Ex. 439 atiii; Ex. 215% 101.)

217.  The TIS Commitiee published two standards related to object file formats: the
: Porﬁble Formats Specification, version 1.1 (Ex. 438), and the ELF Specifieation, version 1.2
(Ex. 439). Noveil in 1993 granted the TIS Committee (which Novell joined priorto the
version 1.2 publication) a license to implement ell materials required by the ELF Specification.
(Ex. 569; see Ex. 439.) The first sentence following the cover page of these specifications states:
" “The TIS Commitiee grants you a non-exclusive, worldwide, royaliy-free license to use the
information disclosed in the Specifications to make your software TIS-compliant; no other

livense, express or implied, is granted or intended hereby.” (Ex. 438; Ex. 439.)

218.  Ali of the ELF Material is gither literally included in .ﬂ'lé ELF Specification, or is
otherwise designed to make Linux TIS-compliant. (Ex. 2149y 43-44, 47; Ex. 215 1199-100.)

219.  Accordingly, IBM has a license to the ELF Material from the TIS Committee,
‘The TIS Committee granted IBM and others a license to use the information in these standards or
specifications, which require afl of the ELF Material. (Ex. 238 116-7)
X.  Insignificance and Dissimilarity.

220, The Final Disclosures do not show, and SCO cannot otherwise establish, that the
Linux kernel is substantially similar to protectabie elements of the-System V Works,
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221.  SCO cannot show substantial similarity between the Limux kernel and protectable
~ elements of the System V Works because none of the System V Code is protectable by
" copyright. (Ex.2)59%31.)
) 222.  Even if all of the System V Code were protectable by copyright, the Linux keme)
" is not substantiaily simifar to Linux. (BEx. 215945.)
223, Quantita.tive!y, only a tiny amount of code is claimed to have been copied.
(Ex. 215 1§ 31-46.)

224.  The 12 items relating to the Linux keme] identify 320 lines of UNIX System V
code that is alleged to have been infiinged. These lines of code constitute less than five one-
thousandths of & percent (.005%) of UNIX SVr4.2-ES-MP. (Bx.213 196 The Linux Code
does not constitute a significant portion of UNIX System V code considered in its entirety. (See
Ex. 21599 31-46; Ex. 213 196.)

225. The allegedly infringed code from UNIX System V constitutes less than one one-

. hundredth of a percent (.01%) of the Linux kernel, (Ex. 213 §96.) When material outside the

kernel is taken into account, the allegedly infringing material er only 4,779 lines of code
in 53 files. (1d. ¥ 97; Ex. 214 (Ex. 4).) These lines are less than seven one-hundredths of a
percent (07%) of SVra.2-ES-MP. (Ex. 213197)

226. 'The 12 items relating to the Linux kernel identify 326 lines of Linux code in
12 files. (Ex.213998.) These lines of code constitute- much less than onc- one-hundredth of a
percent {.01%) of the Linux kcmel. {Id.) Likewise, the Linux 'Code constitutes less than five
one-thousandths of s percent (.005%) of the allegedly infringed UNIX SVrd2-ES-MP. (id)
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